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Pursuant to section 425.16 of the California Code of Civil Procedure (“CCP™), Defendants
Tesla Motors, Inc. (“Tesla”) and Elon Musk (“Musk™) (collectively “Defendants™) submit this
Memorandum of Points and Authorities in support of their Special Motion to Strike the first,

second, and third causes of action, count one of the sixth cause of action, and the eleventh cause

of action asserted by Plaintiff Martin Eberhard (“Eberhard”) in his Complaint (“Compl.”).
1 INTRODUCTION

Eberhard’s lawsuit alleges muitiple cause of action relating to his claims that Musk and

Tesla have defamed him. The allegedly defamatory statements all relate to Eberhard’s

involvement with Tesla, the only production antomaker selling highway-capable electric vehicles
in the United States or Europe. Tesla’s first production vehicle--the Roadster sports car—is the
| first ever US- and EU-certified lithium-ion battery electric vehicle and has a range of more than
200 miles on a single charge. It is also the first production automobile to break the historical
compromise between performance and efficiency, and it therefore serves as a potent catalyst in
the global automotive industry for advancing the adoption of “green” vehicles, which are

expected to drastically reduce our national dependence on foreign oil and the greenhouse gas

emissions that contribute to climate change.

Eberhard, Tesla’s former CEQ, and Musk, Tesla’s current CEQ, have engaged in a very
public discussion—not only on topics such as energy security and climate change—but also about
their respective roles at Tesla and the causes of the Roadster’s highly-publicized cost overruns
and production delays in 2007 and early 2008. Eberhard has endeavored at every turn to thrust
himself into the public sphere by accusing Musk of being responsible for Tesla’s cost overruns
and production delays, and has publicly criticized Musk’s management style and management of
Tesla generally. Musk has likewise exerci;éd his free speech right to state his own view about
Eberhard’s role in delaying the production of the Roadster, as well as Eberhard’s mismanagement
of the company. Eberhard and Musk have each been profiled in and interviewed by hundreds of
newspapers, magazines, and web sites regarding the public’s interest in Tesla’s products and their

respective roles in Tesla’s history.

Despite taking full advantage of his celebrity status in the automotive world and his access
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to the media to express his views—including publishing a blog, granting press interviews, and
authoring opinion pieces—Eberhard now seeks to penalize Musk for exercising his right to do the
same. His lawsuit is nothing more than an attempt to curb open discourse on matters of
importance to the public and to extract money from Tesla in the bargain. He also takes the
extraordinary (and hypocritical) step of seeking an injunction that would prevent Musk from
exercising his free speech rights in public or in private. Eberhard further wastes this Court’s
resources by seeking declaratory relief, not as to the parties’ legal rights and duties, but to ask the
Court to resolve in his favor the parties’ factual disagreements and differences of opinion.
Recognizing the risks that stem from lawsuits primarily intended to chill a party’s exercise of the
constitutional right to free expression, the Legislature has enacted a statute that permits their
summary dismissal. Pursuant to that statute, Eberhard bears the burden of showing by clear and
convincing evidence that he has a likelihood of success on the merits. Because he cannot meet
that burden, Tesla respectfully requests that the first, second, and third causes of action, count one
of the sixth cause of action, and the eleventh cause of action be stricken from the Complaint,

1L FACTS

A, Musk’s Role In The Creation Of Tesla,

Musk, one of the founders of PayPal, is now Tesla’s CEQ, Product Architect, and
Chairman of its Board of Directors (“Board”). Declaration of Elon Musk (“Musk Decl.”) 4 1. He
also is the CEO and Chief Technology Officer of Space Exploration Technologies Corp.
(“SpaceX™), a space transportation company he founded in 2002. Jd.§ 2. Musk came to
California in 1995 with the intent of commencing graduate studies in the materials science and
physics of high energy capacitors at Stanford, but he deferred those studies two days into the first
academic quarter. Id. 3. Duringa conve}éation with Musk in 2003, J.B. Straubel (“Straubel™),
who later became Tesla’s Chief Technology Officer, learned of Musk’s interest in the
development of an all-electric automobile. 7d. § 4. Following this conversation, he introduced
Musk to Tom Gage and Al Ciccone at AC Propulsion, a company that had built an all-electric
concept sports car called the Tzero. Jd. Musk was enthusiastic and encouraged Gage and

Ciccone to put the Tzero concept into production. fd. Though Musk was unable to persuade AC
-
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Propulsion to mass produce the Tzero, Gage offered to give Musk’s contact information to two
groups who did have such and interest, one of which included Eberhard, Marc Tarpenning
(“Tarpenning”), and Jan Wright (“Wright™). 7d.

Soon after, Eberhard and Wright met with Musk to discuss the concept that ultimately
became Tesla. Jd. § 5. At this time, Eberhard, Tarpenning, and Wright, to Musk’s knowledge,
were collecting no salary, had no prototype or intellectual property relating to electric cars, had no
formal office space, and had obtained no Series A funding for the company. Id. Even the
trademark for the company name—*'"Tesla Motors”—was owned by a third party. /d. The group
discussed their collective vision for the company: creating and commercializing a more advanced
prototype than the AC Propulsion Tzero. Id. Musk was enthusiastic about participating in the
creation of Tesla and the development of the Roadster, but felt that production of a sports car
should not be the end goal, but should be used primarily to prove the concept of an all-electric
car, which would be quickly followed by the production of lower cost, higher volume family cars
that would appeal to a larger segment of the public and thus play a greater role in protecting the
environment and reducing oil consumption. 7d. § 6. With this change, Musk agreed to join in the
creation of Tesla, becoming Chairman of the Board, where he could provide top-level guidance
for the venture. Jd. To reduce legal fees, Eberhard, Wright, Tarpenning, and Musk simply copied
the SpaceX articles of incorporation and bylaws for use by Tesla. Id. ¥ 7. Musk also had a logo
designed for Tesla by the same company that had designed the logo for SpaceX. Id. In addition,
Musk provided approximately 98 percent of the Company’s Series A round of funding and more
than 90 percent of its Series B round of funding, Id. § 8. Musk later co-led the Series C, D, and E
rounds of funding, and has to date invested approximately 75 million dollars in the company. Id.

B. Public Interest In Tesla And The Company’s Prominence In The Media.

Given the widespread public interest in the development of clean technologies to combat
the problems of rising fuel costs, growing carbon emissions, and global warming, and the
prominence of these issues in the press, Tesla and its Roadster naturally received significant
coverage in the media and gave rise to an abundance of Internet chatter, commentary, and

speculation. Declaration of Rachel Konrad (“Konrad Decl.”) § 2. In fact, the amount of media
3.
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attention that Tesla and its executives have generated has been astounding. The Company, its
products, and its leadership have been featured in countless newspapers and magazines in local,
national, and international media, Declaration of Colette R. Niazmand (“Niazmand Decl.”) ¥ 3.
Tesla’s public relations agency has retained Burrelles Luce, a press clipping service, to help it
monitor Tesla’s press coverage. Jd. To demonstrate the sheer volume of the press coverage of,
and public interest in Tesla, its cars, and its leadership, Defendants have filed concurrently
herewith a selection of these accounts. fd., Ex. 1. Numerous of these accounts have covered
Tesla’s ups and downs, production delays, cost overruns, price increases, and its changes in
management. For example, Newsweek and Fortune magazines published articles that focused

directly on the strained relationship between Musk and Eberhard, both of which are included as

|| exhibits to Eberhard’s own complaint. See Konrad Decl, Exs. 1, 2. Tesla recently received an

enormous amount of press attention afler it was announced that the Company is one of three
initial funding recipients (along with Ford and Nissan) under the Department of Energy’s
Advanced Technology Vehicle Manufacturing Program. Id. q 5.

Direct and significant public interest in Tesla and its activities is further demonstrated by
the sheer number of visitors to Tesla’s web site www.teslamotors.com—in January 2008 alone it
was visited 254,173 times, an average of nearly 8,200 visits per day. Declaration of Nicole H,
Lyon (“Lyon Decl.”) § 3. The number of subscribers to the company’s newsletter also reflects
Tesla’s hold on the public’s attention. Jd. § 4. From January 2008 to June 2009, Tesla’s
newsletter grew from 35,000 subscribers to approximately 54,500. Id. As of June 2009, more
than 100,000 people had signed up to receive news and updates directly from Tesla. 7d.

C. Eberhard’s High Publie Profile As Tesla’s CEQ And Founder.

As a founder of Tesla and as its ﬁrs{t' CEOQ, Eberhard sought and received—and continues

to receive—significant media attention. Niazmand Decl. §§ 3-8. During his tenure as CEO,

| Eberhard sought to become the “face” of the company. fd. 2. He took advantage of the

company’s web site to publish a blog, made frequent appearances on television shows, attended
numercus press conferences and clean technology conferences, and wrote guest commentary on

other corporate blogs. /d. In one recent article, Eberhard describes his conscious and intentional
-4
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effort to use blogging as a means to garner mainstream media attention. Konrad Decl. § 4, Ex. 3.
During his tenure as Tesla CEO, Eberhard was asked to testify before a hearing of the Senate
Finance Committee’s Subcommittee on Energy, Natural Resources, and Infrastructure on the
future of advanced technology vehicles. Niazmand Decl. § 5. His prominence also led to his
being one of six public figures featured in a series of advertisements for the BlackBerry Pearl. 7d,
Fortune magazine featured Eberhard as one of its top 24 innovators of 2007 (/d. % 6, Ex. 3), and
Business 2.0 Magazine, which is published online at cnnmoney.com, has ranked Eberhard number
32 of the “50 people who matter now.” /d. § 7, Ex. 4.

D, Eberhard’s Performance As CEO,

Although Eberhard had successfully captured widespread public interest and media
attention, he was far less successful at actually doing the work needed at Tesla~developing a
production-ready vehicle in a cost-effective manner. Musk Decl. 4 9'. Musk developed serious
concerns about aspects of Eberhard’s performance as CEO, and he became increasingly
convinced that Eberhard lacked the management skills and judgment that would be necessary to
accomplish the complex task of turning their shared vision into reality. Id. Production of the
company’s first automobile—the Roadster-—was beset by a series of delays, and its development
costs were skyrocketing. /d. 4 9-17; Declaration of Timothy M. Watkins (*Watkins Decl.”) 1y
2-3; Declaration of Ryan C. Popple (“Popple Decl.”) Y 2, 5. In April 2007, the business plan
presented by Eberhard to attract additional investors stated that the cost of producing the Roadster
would be approximately $65,000 per vehicle (or approximately $78,000 including “soft” costs),
with costs to decline as production increased. Musk Decl. § 11, Ex. 3; Popple Decl. ¥ 5.

Eberhard had provided similar cost estimates to the Board, Musk Decl. § 11. However, just a
few short months after Eberhard presentedﬁthe plan, Timothy Watkins (“Watkins™), Managing
Director of Tesla investor Valor Equity Partners, performed an intensive part-by-part analysis at
the request of the Board and uncovered that the true cost of producing a single Roadster would be
approximately $120,000, well over the car’s $92,000 sales price. Jd. § 13. See also Watkins
Decl,, § 2. The Board later learned that the cost would be higher still. Declaration of Evelyn P.

Chiang (“Chiang Decl.”) § 2, Ex. 1. Due to Tesla’s sales model of taking significant cash
_5-
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