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Pursuant to sections 430.10(e), 435 and 436(a) of the California Code of Civil Procedure
(“CCP”), Defendants Tes]a‘ Motors, Inc. (“Tesla”) and Elon Musk (“Musk™) (collectively
“Defendants”) submit this Memorandum of Points and Authorities in support of theif Demurrer
to and Motion to Strike portions of the Complaint (“Complaint” or “Compl.”) filed in this matter
by Plaintiff Martin Eberhard (*Eberhard”).

1. INTRODUCTION

As set forth herein, Eberhard fails to plead facts sufficient to support the claims raised in
his Complaint, and further asserts counts that are moot or improper. The Court, accordingly,
should sustain Defendants’ request for demurrer to the unsupported claims, aﬁd should strike the
moot and improper counts. Specifically, the court should reject Eberhard’s claim for injunctive
relief as it amounts to a prior restraint of Defendants’ free speech rights. Furthermore, the court
should not entertain Eberhard’s unsupported assertion that contractual pﬁyments arising under
the agreement at issue should be treated as wages under California law, thereby supporting his
claims for wages, waiting time penalties, and failure to provide wage statements under the Labor

Code, especially where, as here, the operative document is a resignation agreement relating to his

|| role on Tesla’s Board of Directors (which he entered into when separating from Tesla’s Board of

'5 Directors, and admittedly not in exchange for the performance of any services). Eberhard further

requests contractual relief based on Tesla’s alleged failure to upgrade the drive train of his
Roadster — relief that is moot because Tesla has completed the requested upgrade. Moreover, the
court should strike Eberhard’s breach of contract claim because Eberhard admits, on the face of

his Complaint, that he breached a material term of the agreement at issue, thereby excusing Tesla

from further performance. The Court should also strike Eberhard’s improper attempt to obtain

declaratory relief regarding factual, not ]eghél issues. Finally, the Court should strike Eberhard’s

improper efforts to obtain declaratory relief regarding the vesting of his stock options, where the
requested relief is duplicative of the relief requested in his first, second, third, fourth, and fifth
causes of action. Accordingly, the Court should grant Defendants’ Demurrer as to Eberhard’s

third, seventh, eighth, and ninth causes of action, and should Strike Eberhard’s claims in counts

28 | one and three of the fourth cause of action, and counts one and two of the sixth cause of action,
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IL ARGUMENT
A. The Court Should Sustain, Without Leave To Amend, Defendants’
Demurrer To Eberhard’s Third, Seventh, Eighth, and Ninth Causes Of
Action Because Eberhard Failed To State Claims On Which Relief Can Be
Granted.

The function of a demurrer is to test the legal sufficiency of the pleading.! Beauchene v.
Synanon Found., Inc., 88 Cal.App.3d 342, 346 (1979). A party may demur on the grounds thata
pleading fails to “state facts sufficient to constitute a cause of action.” CCP § 430.10(e). A party
may also demur where the complaint itself discloses a defense that would bar recovery. See
Guardian North Bay, Inc. v. Super. Ct., 94 Cal.App.4th 963, 971-72 (2001). Any ground for
objection by demurrer must appear on the face of the complaint. CCP § 430.30(a).

“Face of the complainlt” includes matters shown in exhibits attached to the complaint and
incorporated by reference. Frantz v. Blackwell, 189 Cal.App.3d 91, 94 (1987); Barnett v.
Fireman’s Fund Ins. Co., 90 Cal. App.4th 500, 505 (2001} (*[W]e rely on and accept as true the
contents of the exhibits and treat as surplusage the pleader’s allegations as to the legal effect of
the exhibits.”)., Moreover, when a complaint incorporates a written contract, a court may

consider its contents in determining whether the contract includes the terms or is susceptible to

the meaning pleaded by the plaintiff. See Martinez v. Socoma Cos., 11 Cal.3d 394, 400 (1974).

If the contract is not susceptible to the meaning pleaded by the plaintiff, then a defendant’s

demurrer to the cause of action based on the contract must be sustained. fd.
1. Defendants’ Demurrer To The Third Cause Of Action Should Be
Sustained Because Eberhard Is Not Entitled To Injunctive Relief That
Operates As A Prior Restraint On Defendants’ Free Speech Rights.
Eberhard’s Third Cause of Action seeks injunctive relief that would operate as a prior
restraint on the free speech of Tesla’s CE{S, Elon Musk. However, Eberhard has failed to plead

facts sufficient to support such a prior restraint of Musk’s right to free speech:

! Defendants have brought this Motion because, even if Eberhard’s allegations were true—
which Defendants emphatically deny—the Complaint does not set forth sufficient facts to
support the claims brought in his lawsuit.

2.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANTS’
BEMURRER TO AND MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT
' CASENQ.: CTV-484400




=S 9

e ~1 Oh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Article I section 2(a) of the California Constitution guarantees: “Every person may freely
speak, write and publish his or her sentiments on all subjects, being responsible for the abuse of
this right. A law may not restrain or abridge liberty of speech or press.” The first phrase,
“[e]very person may freely speak, write and publish his or her sentiments on all subjects,” is
qualified only by the second subpart which provides for responsibility after the fact if that right
is abused. “Although [section 2(a) of the California Constitution] does not use the term *prior
restraint,’ the plain meaning of the first sentence of article I section 2, subdivision (a) is that
‘sentiments’ are protected from any prepublication sanctions, i.e., from all prior restraints.”
Pines v. Tomson, 160 Cal.App.3d 370, 393 (1984) (citing Dailey v. Super. Ct., 112 Cal. 94, 100
{1896)). Any restraint on expression prior fo publication bears a heavy presumption against its
constitutional validity. See N.Y. Times Co. v. United States, 403 U.S. 713, 714 (1971) (no prior
restraint to prevent publication of the Pentagon Papers, despite claim that national security would
be jeopardized); see also Collin v. Smith, 578 F.2d 1197, 1207 (7th Cir.1978).

In very narrow circumstances, a government may proscribe content on the basis of
imminent danger of a grave substantial evil. See Brandenburg v. Ohio, 395 U.S. 444, 447
(1969). In Brandenburg, the United States Supreme Court stated, “the constitutional guarantees
of free speech and free press do not permit a State to forbid or proscribe [even] advocacy of the
use of force or of law violation except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to ineite or produce such action.” /d, (emphasis added).
However, no such ris.k of ‘imminent danger’ or ‘grave substantial evil’ exists.

Here, Eberhard demands a broad injunction prohibiting Musk from making statements to
the effect that:

1) he is a founder or creator of Tesla Motors;® 2) anyone other than Eberhard and
Tarpenning are the founders or creators of Tesla Motors; 3) undermine the status
of Eberhard or Tarpenning as the sole founders and creators or Tesla Motors; 4)

? This Court should not even consider any injunction relating to who is or is not called a
“founder” as use of such a descriptive term is without legal significance. See, e.g., Sain v. Nagel,
997 F.Supp.1002, 1013 (N.D. I11. 1998) (“[W]hether the Inventors were ‘founders’ is an issue of
fact without legal significance.”).

.
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Eberhard was principally responsible for the Roadster’s production delays or
Tesla Motors’ financial instability; and 5) Eberhard deceived and made
misrepresentations to the BOD during his tenure at Tesla Motors.

3 |t Compl. at 24:15-21. Moreover, Eberhard demands an injunction prohibiting Tesla and “its BOD
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members and members of its executive team,” including but not limited to Musk, from making

statements to the effect that:

1) Musk is a founder or creator of Tesla Motors; 2) anyone other than Eberhard
and Trepanning [sic] are the founders or creators of Tesla Motors; 3} undermine
the status of Eberhard or Tarpenning as the sole founders and creators of Tesla
Motors; 4} Eberhard was principally responsible for the Roadster’s production
delays or Tesla Motors’ financial instability; and 5) Eberhard deceived and made
misrepresentations to the BOD during his tenure at Tesla Motors.

Id. at 24:22-25:3. Eberhard’s requested injunction would also judicially mandate the following

affirmative speech acts by Musk:

publish a public statement to be distributed {o major media outlets, including, but
not limited to, National Public Radio, the San Jose Mercury News, usatoday.com,
Fortune Magazine, cnet.com, New York Times, Newsweek Magazine, and to all
customers and investors of Tesla Motors, stating that: 1) Musk was never the
founder or creator of Tesla Motors; 2) that Eberhard and Tarpenning are the sole
founders and creators of Tesla Motors; that 3} Musk and Tesla Motors retract any
statements they made that undermine the status of Eberhard and Tarpemning as the
founders and creators of Tesla Motors, as well as any statements asserting that
Eberbhard was principally responsible for the Roadster’s production delays or Tesla
Motors’ financial instability, and that Eberhard deceived and made
misrepresentations to the BOD during his tenure at Tesla Motors.

Id. at 25:9-20. Under Dailey v. Superior Court, its progeny, and federal court rulings
“ interpreting the U.S. Constitution, such an injunction cannot be granted.

Eberhard has failed to plead facts even remotely sufficient to overcome the heavy
presumption against the issuance of an injunction that would constitute a prior restraint, restrict
Defendants from speaking, and mandate that they make certain affirmative statements.
Accordingly, the Court should sustain Defgndants’ demurrer to the third cause of action.

2. Defendants’ Demurrer To The Seventh, Eighth, And Ninth Causes Of
Action Should Be Sustained Because The Payments At Issue Are Not
“Wages” Under The Labor Code.
Without explanation or any relevant citation, Eberhard asserts that the payments under

the BOD Resignation Agreement somehow constitute wages, simply because they are described

as “‘severance.” Eberhard fails to allege facts sufficient to support his “wage” claims based on
4.
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H Tesla’s alleged failure to make contractual payments, and as such the Court should sustain

Defendants’ demurrer to the seventh and eighth causes of action.

Eberhard purports to rely on Triad Data Services, Inc. v. Jackson, 153 Cal.App.3d Supp.
1 (1984), a case called into question and overruled by a long history of conflicting opinions, for
the proposition that “severance pay constitutes wages for purposes of the Labor Code.” Compl.
at 29:15-16. However, Eberhard’s authority is inapplicable as the holding in the Triad case
expressly applies to an employment agreement that had been provided, at the onset of
employment, as an inducement to undertake employment, for purposes of setting forth an
employee’s compensation during the course of her employment (with such compensation
including a contractual right to post-employment severance)}. friad Data, 153 Cal.App.3d Supp.

at 9. Eberhard fails to cite, and cannot cite (as no such authority exists), support for the

proposition that terms agreed to under a post-employment contractual agreement to resign froma |

company’s Board of Directors, as opposed to severance provided as a term and condition of

employment (as was the case in Triad), constitutes wages under the Labor Code.

The payments in question were contractual payments Tesla agreed to provide to Eberhard
as consideration for his compliance with the terms of the BOD Resignation Agreement, an
agreement entered into at the time Eberhard separated frbm his membership with the Board of
Directors at Tesla. They were not used to induce Eberhard to be an employee, nor made
pursuant to any offer letter or other agreement at the inception of his employment, nor were they
paid to him as compensation for services he rendered as part of his ‘emp}oyment at Tesla. As
such, these payments do not ﬁonstitute wéges under California law, but are based solely in
contract -- a contract expressly governing Eberhard’s resignation from his membership on
Tesla’s Board of Directors. Compl. Ex. 2;see, e.g., Citroen Cars Corp. v. Unemployment Ins.
Appeals Bd., 107 Cal.App.3d 945, 949 n.7 (1980) (citing California Attorney General opinions |
whereby benefits on termination of employment were ruled to not constitute wages if there was
no vested certainty the employee would receive the benefits, and applying this to conditions
precedent for severance payments under an employment agreement (such as a release) that

rendered such payments “unvested” for lack of certainty and therefore outside the definition of
5.
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wages).

The provisions of the BOD Resignation Agreement did not provide any form of
compensation for services rendered. Accordingly, such contractual provisions fall outside the
scope of the Labor Code. Thus, Eberhard has failed to state a claim on which relief can be
granted, and the court should sustain Defendants’ request for demurrer to these causes of action
without leave to amend.

a. Eberhard Does Not Plead Facts Sufficient to Support His
Seventh Cause of Action -- Breach of Labor Code § 201; His
Contractual Payments Were Not “Wages” and Were Not “Due
And Owing” At The Time Of Discharge.
In his seventh cause of action, Eberhard asserts that Tesla failed to provide the

contractual payments in accordance with Labor Code section 201, arguing that such payments

would be due either “immediately upon discharge” or within “72 hours of the termination of the

Severance Agreements.” Compl. at 29:15-30:6. Eberhard again fails to state facts sufficient to

support such a cause of action, as (i) the payments at issue are not wages; and (1i) such payments
were not “due and owing” at the time of discharge.

Eberhard claims that *“Labor Code § 201(a) requires an employer who discharges an
employee to pay compensation due and owing to the employee immediately upon discharge.”
Id. at 29:19-20 (emphasis added). However, that provision of the Labor Code actually requires
that, when an employer “discharges an employee, the wages earned and unpaid at the time of
discharge are due and payable immediately.” Cal. Lab. Code § 201(a) (emphasis added).

As set forth above, these contractual payments are not wages under the Labor Code.
However, even assuming arguendo that post-Board service contractual payments could
constitute wages under the Labor Code, Egérhard still fails to sufficiently plead facts for which
relief can be granted. Eberhard’s allegations speak only to Tesla’s alleged failure to make
contractual payments that would éome due after his employment and his Board service had
ended, and then only upen the meeting of certain conditions precedent (continuing compliance

with the terms of the agreement) months gfter discharge. Eberhard does not {nor can he) allege

that such payments were due at the time of discharge.
_ -6-
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